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In the District Court of the United States,

in and for the District of Nevada

No. 683

In the Matter of

MARSHALL RENO MATLEY
formerly doing business under the name and

style of MATLEY 'S FOOD STORE,
Alleged Bankrupt.

PETITION IN BANKRUPTCY
To the Honorable the District Court of tlie United

States, in and for the District of Nevada:

The Petition of:

Reno Grocer Co., a corporation organized and

existing under and by virtue of the laws of tlie

State of Nevada, having its principal office and

place of business in Reno, Washoe County, Nevada

;

A. Levy & J. Zentner Co., a corporation organized

and existing under and by virtue of the laws of the

State of California, and duly qualified to do busi-

ness in the State of Nevada, with its principal

office and i)lace of business in Nevada, in Reno,

Washoe County, Nevada

;

Hum])]irey Su])ply Co., a corporation organized

a}id existing under and by virtue of the laws of the

State of Nevada, with its office and princii)al i)lace

of business in Reno, Washoe County, Nevada;

Respectfully shows

:

1. TJiat Marshall Reno Matley has been a citi-

zen and resident [2] of Fernley, Lyon County,
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Nevada, for more tlian six months next last past;

that during said period he was engaged in the

retail grocery business under the name and style

of Matley 's Food Store, also sometimes referred to

as Fernley Mercantile Store, at Fernley, Lyon

County, Nevada.

2. That the said Marshall Reno Matley owes

debts in excess of the sum of $1,000.00 and is not a

w^age eai'ner or a person engaged cliietly in farming

or the tillage of the soil.

3. That your petitioners are creditors of the said

Marshall Reno Matley, having provable claims

against the said alleged ])ankrui)t amounting in the

aggregate, in excess of all securities lield by them,

to the sum of more than $500.00.

4. That the nature and amount of your petition-

ers' claims are as follows:

An o])en account for goods, wares and merchan-

dise sold and delivered by the said Reno Grocer

Co., a corporation, to the said alleged bankru])tcy,

within the two years last i)ast, in the sum of $548.47.

An oi)en account for goods, wares and merchan-

dise sold and delivered by the said A. Levy &

J. Zentner Co., a corporation, to the said alleged

bankru])t within the two years last past, in the sum

of $5()0.33.

An o]ien account for goods, wares and merchan-

dise sold and delivered by the said Hum])hrey Suj)-

I)l\' Co., a corporation, to the said alleged bankru])t

within the two years last ])ast, in the sum of $78.05.

Your petitioners further represent

:
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5. That a receiver or trustee was appointed and

put in charge of the ])roperty and business of said

alleged bankrupt while insolvent in that, in tlie case

of Verna May Matley, Plaintiff, vs. Marshall Reno

Matley, defendant, being Case No. 65,129, in T)ei)t.

No. 2, of the Second Judicial District Court [3]

of the State of Nevada, in and for the County of

Washoe, the court entered an order on the 18th

day of September, 1940, that the Nevada Board of

Trade, Inc., be a])pointed custodian of said business

known as Matley 's Food Store in Fernley, Nevada,

and have the right to take possession thereof and

to conduct said business, and to attempt to consum-

mate a sale thereof subject to tlie aj^proval or the

court; that pursuant to said order the said Nevada

Board of Trade, Inc., on said da}^, took possession

of said store and did operate the same as custodian

thereof.

6. That on the 24th day of October, 1940, the

said Marshall Reno Matley, wrote a letter to the

Nevada Board of Trade, Inc., reading as follows:

'^Reno, Nevada,

Octol)er 24, 1940

Nevada Board of Trade, Inc.

27 Stack Building

Reno, Nevada

Gentlemen

:

Replying to 3^our repeated demands that I

pay various creditors represented by you, 1 can
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onh^ inform you that I am completely unable

to make any payment upon my debts.

I am aware of the fact that you have ad-

vised me that a bankruptcy petition will un-

doubtedly be filed against me. However, there

is nothing that I can do about the matter.

Since I am completely unable to i)ay my
debts, I am willing to be adjudged a bankrupt

upon this ground in the event a ])ankru])tcy

])roceeding is instigated by my creditors.

Very truly }'ours,

MARSHALL RENO MATLEY"

Wherefore your petitioners ])ray that service of

this ])etition, with subpoena, be made u])on the said

Marshall [4] Reno Matley as provided in the Acts

of Congress relating to bankru})tcy, and that the

said Mai'shall Reno Matley be adjudged a bankrupt

witliin the purview of said Acts.

Respectfully submitted,

(Seal) RENO GROCER CO.

By J. M. BLAKLEY,
Treasurer

A. LEVY & J. ZENTNER
By RALPH S. CASEY

Resident Manager

(Seal) HUMPHREY SUPPLY CO
B}' W. E. EI^HRMAN,

Vice President
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State of Nevada,

County of Washoe—ss.

On this 24th day of October, 1940, personally

appeared before me, Myrta McCarthy, a Notary

Public in and for the County of Washoe, State of

Nevada, J. M. Blakley, known to me to be the

Treasurer of Reno Grocer Co., a corporation, Ralph

S. Casey, known to me to be the Resident Manager

of A. Levy & J. Zentner Co., a corporation, and

W. E. Fuhrman, known to me to be the president

of Humphrey Supply Co., a corporation, the cor-

porations that executed the foregoing Petition, and

upon oath, each for himself and not one foi' the

other, did depose that he is the officer of said cor-

poration as above designated; that he is acquainted

with the seal of said corporation, and that the seal

affixed to the said petition is the corporate seal of

said corporation; that the signature to said instru-

ment was made by him as such officer of said cor-

poration as indicated after his said signature, and

that said corporation executed the said ])etition

freely and voluntarily, and for the uses and pur-

])oses therein mentioned.

In witness whereof, I have hereunto set my hand

and affixed my Official Seal the day and year in this

certificate first above written.

(Seal) MYRTA McCARTHY
Notary Public in and for the County of Washoe,

State of Nevada

[Endorsed] : Filed Oct. 24, 1940. [5]
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[Title of District Court and Cause.]

PETITION

Comes now the petitioner, Verna May Matley,

and states:

1. That petitioner is and since April 22, 1930

has been the wife of Marshall Reno Matley, the

above named bankrui)t, and since that date they

liave been and now are residents of the State of

Nevada.

2. That petitioner now is and since prior t(^ the

commencement of the above entitled cause has been

in the possession of and residing at tliose certain

premises known as No. 316 Caliente Street, Reno,

NcA^ada, said pi'emises being described as Lot 11 of

Block 20, Sierra Vista Tract, Reno, Washoe Comity,

Nevada, using and claiming and with the intention

to use and claim said premises as a homestead; that

by virtue of the laws of the State of Nevada, and

es])ecia11y Article IV Section 30, Constitution of

Nevada (81 N. C. 1.. 1929) and Section 3315 Nevada

Compiled Laws 1929, either petitioner or the bank-

rupt above named, or both, is entitled to a right to

a homestead in said premises and the exemption

thereof.

)>. That said real estate was listed by said bank-

rupt in [6] Schedule I^-l filed herein by said bank-

ru])t on November 6, 1940, but that said bankrupt

failed and refused and still fails and refuses to

claim said premises as exempt, although entitled

so to claim nnder the laws of the United States and

of the State of Nevada ; that petitioner claims the
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exemption of said premises as a homestead; that

petitioner is in necessitous circumstances and has

no other home than said premises; that said bank-

rupt has failed and continues to fail to provide

petitioner with the common necessaries of life ; tliat

imless said homestead is exempted and recognized

petitioner will be deprived of a home.

4. That petitioner owns, and for a long time

prior to the commencement of the a])ove entitled

cause has had possession of and owned as her sepa-

rate property a certain 1934 Ford sedan, and the

above named bankrupt and the trustee herein have

not had nor has either of them had any interest

therein or right thereto nor do they or either of

them have any interest or right therein.

5. That in Schedule B-2 filed herein by said

bankrupt on November 6, 1940 said bank-

rupt listed said automobile as his personal

property, whereas at that time, prior thereto and

since then, said automobile was and is the separate

property of this petitioner; that petitioner is en-

titled to the said automobile and the possession

thereof.

6. That the personal separate property of said

bankrupt and a large portion of the personal com-

munity property of petitioner and said baidvru])t

have been in the sole custody of said bankrupt, and

petitioner is without knowledge as to the exact

nature of said ])roperty; that if there are other

exem])tions than those herein claimed or set forth

in Schedule B-5 herein which are i)roper and allow-

able by law, petitioner claims said exemptions. [7]
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Wherefore, i)etitioiier ])rays that said })reniises

be declared exempt and set aside and recognized as

a homestead; that said automobile be set aside and

it be declared that neither said bankrupt nor tlie

trustee herein has any right or interest therein ; tliat

any exemptions not lieretofore claimed to whicli it

may aj^pear that said bankrupt shall be entitled,

shall be allowed; that the bankrupt's said schedules

be amended so as to show and claim said exemp-

tions and the title and right of possession of said

automobile in petitioner, and tliat ])etitiorier be

allowed such other and further relief as may hv

meet and proper; that the court order and direct

said bankrupt to amend his said schedule so that

it sliall include all exemptions allowable by law and

eliminate all assets not belonging to the bankrupt.

Dated: November 23, 1940.

(s) W. M. KEARNEY
xVttorne}' for Petitioner [8]

State of Nevada,

County of Washoe—ss.

Verna May Matley, being tirst duly sworn, de-

])oses and says: That she is the petitioner above

named; that she has read the foregoing Petition

and knovrs the contents thereof; that the same is

true of her own knowledge, exce])t as to those mat-

ters therein stated on information and belief, and

as to those matters she believes it to be true.

(s) VERNA MAY MATLEY
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Subscribed and sworn to before me this 23rd

day of November, 1940.

(Notarial Seal) GEORGIA NEWMAN
Notary Public in and for Washoe County, Nevada

[Endorsed] : Filed Nov. 27, 1940. [9]

MINUTES OF COURT,

November 27, 1940

[Title of District Court and Cause.]

At this time appears Robt. T. Adams, Esq., rep-

resenting- Wm. M. Kearne}', Esq., and presents to

the Court petition of Yerna May Matley for exemp-

tion of certain property of the bankrupt. Upon
motion of Mr. Adams, it is ordered that the peti-

tion of Yerna May Matley be filed and referred

to Hon. Arthur F. Lasher, Referee in Bankruptcy.

[10]

"EXHIBIT A"

DECLARATION OF HOMESTEAD
Know All Men by These Presents:

That the undersigned, Yerna Mae Matley, hereby

declares that she is married to Marshal R. Matley;

that at the time of making this declaration she is

residing with her family on those certain ])romises

known as 316 Caliente Street, Reno, Nevada, said

l^remises being described as Lot 11 of Block 20,
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Sierra Vista Tract, Reno, Washoe County, Nevada,

and consisting of a quantity of land, together with

the dwelling house thereon and its appurtenances,

with the intention to use and claim the said i)rem-

ises as a homestead.

Dated: October 23, 1940.

(s) VERNA MAE MATLEY

State of Nevada,

County of Washoe—ss.

On this 20th day of November, A. D. 1910, per-

sonally a])peared before me, the undersigned, a No-

tary Public in and for said Comity of Washoe,

Verna Mae Matley, known to me to be the i^erson

described in and who executed the foregoing instru-

ment, who acknowledged to me that she executed

the same freely and vohmtarily and for the uses

and ])urposes therein mentioned.

In witness whereof, I have heremito set my hand

and affixed my Official Seal at my office in the

County of AVashoe, the day and year in this cer-

tificate first above wiitten.

(Notarial Seal) GEORGIA NEWMAN
Notary Public in and for the County of Washoe,

State of Nevada.

My Commission expires May 22, 1944. [11]

[Endorsed] : Co])y 94184. Filed for record at the

reque&t of Nov. 20, 1940 at

7 minutes ])ast 4 o'clock P. M. Recorded in Volume

C of Declarations of Homestead page et seq..
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Records of Washoe County, Nevada. Delle B. Boyd,

County Recorder. By Deputy.

Fee for recording $1.15. Copied

Indexed Verified

(In red i)encil)

Admitted in evidence as Exhibit ''A" Trustee

Dec. 6, 1940. Artluir F. Lasher, Referee in Bank-

rui)tcy. [12]

[Title of District Court and Cause.]

TRUSTEE'S REPORT ON EXEMPTION
CLAIM OF VERNA MAY MATLEY

Now comes G. E. Myers, trustee in the above en-

titled matter, and objects to the granting of the

Petition of Verna May Matley filed herein on the

27th day of November, 1940, wherein the said Verna

May Matley petitions the Court to declare the dwell-

ing at 316 Caliente Street, Reno, Nevada, exempt

as a homestead, and to exempt a certain 1934 Ford

sedan shown in the schedules filed herein by the

bankrupt upon the ground that the same is the sepn-

rate property of the said petitioner, Verna ^lay

Matley, upon the following grounds, to wit:

1. That said claim for exemption was not filed

at the time of the filing of the bankrupt's schedules

herein on the 6th day of November, 1940, nor with-

in five (5) days thereafter, although William M.

Kearney, Esq., attorney for said Verna May Mat-
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ley, was notified of the pendency of said bankruptcy

proceeding on the 26th day of October, 1940.

2. That no declaration of homestead as required

by law was filed by the bankrupt or by the bank-

rupt's said wife, [13] Verna May Matley, prior to

the filing- of the petition in bankruptcy herein on

the 24th day of October, 1940.

3. That said property can not be claimed as a

homestead in fact because it was not occupied by the

bankrupt and his said wife as a homestead at the

time of the filing of this bankruptcy proceeding;

that for some years past the bankrupt has been a

resident of Fernley, Nevada, and that within the

four (4) years last i^ast the only place that, the

bankrupt and his said wife lived together as man

and wife, was in Fernley, Nevada, and hence, if

the bankrupt is entitled to any homestead, it wouhl

be the ranch property constituting the last marital

domicile of the bankrupt and his said wife.

4. That the evidence affirmatively shows that the

bankrupt and his said wife have no children and

have been living separate and apart, and that

neither the bankrupt nor his said wife can claim a

homestead miless they show that they were occupy-

ing the said premises as man and wife, or as the

head of a family, and that, as a matter of law, the

homestead will not be granted to an individual not

living with husband or wife or with other de-

pendents.

5. That said 1934 Ford sedan, according to the
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testimony of said Verna May Matley, was pur-

chased from the community assets and hence, is

community property, and that one automobile truck

by which the bankrupt habitually earns his living

has already been declared exempt to the bankrupt,

and the bankrupt is not entitled to the exemption

of a second automobile.

Wherefore, your trustee prays that said petition

of Verna May Matley be disallowed, and that said

property and said 1934 Ford sedan be declared to

be assets of said estate.

a. E. MYERS,
Trustee. [14]

United States of America,

State & District of Nevada,

County of Washoe—ss.

G. E. Myers, being first duly sworn on his oath,

deposes and says:

That he is the duly elected and qualified trustee

in the Matter of Marshall Reno Matley, formerly

doing business under the name and style of Mat-

ley's Food Store, Bankrupt; that he has read the

foregoing Trustee's Report on Exemption Claim of

Verna May Matley, and that the same is true of liis

own knowledge except as to those matters and

things therein stated on information and belief,

and as to those matters, he believes it to he true.

G. E. MYERS.
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Subscribed and sworn to before me this 16tli

day of December, 1940.

(Notarial Seal) ADELENA PAGNI,
Notary Public in and for the County of Washoe,

State of Nevada.

[Endorsed]: Filed Dec. 16, 1940. [15]

[Title of District Court and Cause.]

OPINION OF REFEREE ON EXEMPTION
CLAIM OF YERNA MAY MATLEY.

On October 24, 1940, certain creditors filed a peti-

tion in involuntary bankruptcy against Marshall

Reno Matley. On the same date the alleged bank-

rupt filed an Answer to the Petition whereby he

admitted the material allegations thereof. On the

same day an Order was made by the Court adjudg-

ing Marshall Reno Matley a bankrupt.

The first creditors meeting was held on the 6th

day of November, 1940, at which Gr. E. Myers, of

Reno, was elected trustee. Mr. Myers thereafter

duly qualified as trustee.

Pursuant to an Order of the Referee, the bank-

rupt, on November 6, 1940, filed Schedules of his

debts and assets with the Referee. Therein he

claimed certain property as exempt, but he made

no claim of a homestead exemption. In his Sched-

ule B the bankrupt listed as his property real

estate consisting of a dwelling house and lot, known

as No. 316 Caliente Street, Reno, Nevada, and a
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1934 Ford Sedan Automobile. He made no claim

of exemption as to either of the said items. [16]

On December 10, 1940, the Trustee filed a report

in which he recommended the allowance of the ex-

emptions as claimed by the bankrupt in his Sched-

ule B-5. The property thus exempted did not in-

clude the real estate at No. 316 Caliente, nor did it

include the Ford Sedan Automobile.

On November 27, 1940, Verna May Matley, the

wife of the bankrupt, filed herein a Petition where-

by she claimed a homestead in the premises at No.

316 Caliente Street, and whereby she claimed the

ownership of the Ford Sedan Automobile as her

separate property.

On December 16, 1940, the Trustee filed a Report

upon the said Petition of Verna May Matley, where-

hy he prayed that the homestead claim be disallowed

and that the Ford Sedan Automobile be declared to

assets of the bankrupt estate.

The matter came on for hearing before the Ref-

eree at the Reno City Hall on December 6, 1940,

upon the said petition of said Verna May Matley. A
further hearing was had thereon on the 16th day

of December, 1940. Thereafter briefs were filed by

the respective parties, the matter being submitted

upon the filing of the petitioner's closing brief on

March 27, 1941. The two matters presented for de-

tcvniinatioii v\ill !)(> soi)aratolv coiisiderfMl.

The Homestead (laim:

Upon the facts the Referee finds that petitioner

and the bankrui)t were married to each other on
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April 22, 1931, and that the marriage has ever

since continued. That petitioner and her husband

purchased the lot at 316 Caliente Street, in the City

of Reno and built a house thereon. They lived on

the Caliente Street property for a year and two

months. (Transcript p. 4, lines 3-8 Incl.) That the

money for the initial down payment on the house

was money she and her husband, the bankru])t,

earned after marriage. That they borrowed the

money [17] to build the house and that they made

the payments thereon out of their joint earnings

and out of rentals received from the house, which

they rented. That the house was built in 1935, a])-

proximately five years after their marriage to each

other. (Transcript pp. 13 to 15, line 7.)

The Referee further finds that Mr. and Mrs.

Matley moved to Wadsw^orth in April, 193G, on to a

ranch o\^^led by a Mrs. Lee which they subsequently

purchased. (Transcript p. 19, lines 1 to 12.) Tliere-

after they moved to Fernley and lived on a ranch

which they purchased and which is shown on the

Schedule of the bankrupt. (Transcript p. 19, lines

12-17.)

The Caliente Street property, which is the su])-

ject matter of the claim, the Refeiee finds to ])e

community property.

There was offered and admitted in evidence as

Trustee's Exhibit "A" a copy of a declaration of

homestead filed by Verna May Matley coveri^ipUJip

I'aiiente "Street property. The Declaration is signed

By Mrs. Matley. It bears date the 23r(] fhiv of Oct..-
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ber, 1940. It was acknowledged as shown by the

notarial certificate on November 20, 1940, and was

recorded on the same day in Book C of Declara-

tions of Homestead, Records of Washoe County,

Nevada.

It is contended on behalf of the Trustee that the

decision of the Supreme Court of the United States

in White v. Stump, 266 U. S., 310, 69 L. Ed., 301,

is controlling in this case.

The facts in White v. Stump are that Stump,,

who was adjudged a bankrupt on his voluntary peti-

tion, did not in his petition or schedule claim a

homestead exemption in "a quarter section of land

on which he and his family had been and were

residing." ''Two months later the bankrupt's wife,

witli is assent, asked that the land be set apart as

an exempt homestead [18] for their joint benefit."

Tlie exemption was disallowed by the Referee at a

hearing, on the trustee's objection. No declaration

of homestead was made and filed for record until

a month after Stump's petition in bankruptcy was

filed and he was adjudged a bankrupt.

The Supreme Court said, in reference to the

State law under construction (Page 302 of L. Ed.,

column) :

''The laws of the State of Idaho, where the

land is situate, provide for a homestead exemp-

tion, but only where a declaration that the land

is both occupied and claimed as a homestead is

made and/ filed for record as therein prescribed.
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If the family consist of husband and wife,

whether with or without children, either may
make the declaration, * * * The exemption arises

when the declaration is filed, and not before.

Up to that time the land is subject to execution

and attachment like other land; and where a

levy is effected while the land is in that con-

dition, the subsequent making' and filing of a

declaration neither avoids the levy nor prevents

the sale under it."

The Court further said, page 302 of L. Ed., Col-

umn 2:

''The Bankruptcy law does not directly grant

or define any exemptions, but directs, in Sec-

tion 6, that the bankrupt be allowed the exemp-

tions 'prescribed by tlie State law in force at

the time of the filing of the ])etition'; in other

words, it makes the State law existing when the

petition is filed the measure of the right of ex-

emptions. It further provides that a voluntary

bankrupt shall claim the exemptions to which

he is entitled in a schedule filed 'with the ])eti-

tion', and an involuntary bankrupt shall claim

his in a schedule filed within ten days after the

adjudication, unless further time be granted

(sec. 7, cl. 8) ; that the trustee shall set apart

the exempt property and report the same to the

court as soon as practicable after his appoint-

ment (sec. 47a, cl. 11) ; that the trustee shall

be vested by operation of law with the title of
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the bankrupt to all property, in so far as it is

not exempt, which, 'prior to the tiling of the

petition,' he could by any means have trans-

ferred, or which might have been levied upon

and sold under judicial process (sec. 70a) ; and

that the bankrupt shall be given a discharge re-

leasing him from debts owing 'at the time of

the filing of the ])etition'. (sees. 17 and 6;j)

'These and other provisions of the Bank-

ruptcy Law show that tlie ])oint of time which

/ is to separate the old situation from the new^ in

/ the bankrupt's affairs is the date when the peti-

\. tion is filed. This has been recognized in our

decisions. * * * When the law speaks of prop-

erty which is exempt and of rights to exemp-

tions, it, of course, refers to some point of time.

In our opinion this j^oint of time is the one as

of which the general [19] estate passes out of

the bankrupt's control, and with respect to

w^hich the status and rights of the bankrupt,

the creditors, and the trustee in other particu-

lars are fixed. The provisions before cited show

—some exi)ressly and others impliedly—that one

common point of time is intended, and that it

is the date of the filing of the petition. The

bankrupt's right to control and dispose of the

estate terminates as of that time, save only as

to 'i)r<)])(M'ty wliicii is oxeni])!' (sec. 70a). 'i'lie

exception, as its words and the context show,

is not of property which would or might be

exemi)t if some condition not performed were
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performed, but of property to which there is,

under the State law, a present right of exemp-

tion,—one which withdraws the property from

le^ y and sale under judicial process.

''The land in question here was not in that

situation when the i)etition was filed. It was

not then exempt under the State law, but was

subject to lev}^ and sale. One of the conditions

on which it might have been rendered exempt

had not been performed. Under the State law

the fact that the other conditions were present

did not suffice. The concurring presence of all

was necessary to create a homestead exemp-

tion."

It will be noted that, in the foregoing opinion, the

Supreme Court is speaking of property "to which

there is, UNDER THE STATE LAW, a present

right of exemption,—one which withdraws the proj:>-

erty from levy and sale under judicial process."

And again, in deciding that the failure to file the

homestead declaration before the filing of the peti-

tion in bankruptcy was fatal to the exemption, the

Court says, "UNDER THE STATE LAW the fact

that the other conditions were present did not suf-

fice. The concurring presence of all was necessary

to create a homestead exemption." What the fore-

going decision in White v. Stump accomplishes is

to fix the point of time as of which the exemption

rights UNDER THE STATE LAW are to be tested.
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Turning now to the home which had been occupied

by the claimant, Verna May Matley and her hus-

band, in 1935, remembering that no declaration of

homestead was filed in the office of the Recorder of

AVashoe County, Nevada, until nearly a month after

the filing of the original petition by the creditors in

this bankruptcy, and giving full effect to the deci-

sion in White v. Stump, it may be asked what rights,

if any, to a liomestead ex- [20] emption remain to

Mrs. Matley.

B}^ virtue of Section 6 of the Bankruptcy Act

''the State law governs as to exemptions in bank-

ruptcy." 3 Remington on Bankruptcy, sec. 1292.

In Lachman v. Walker, 15 Nev. 422, the sheriff

had levied execution upon real property which had

f
* ^been occupied as a home by the judgment debtors

^^•^ for more than four years prior to Jan. 1, 1879. The

I^y'^'^^ judgment in favor of one Rinaldo, had been recov-

ered and docketed in Sept. 1878. On Jan. 7, 1879,

the judgment debtors conveyed the property to the

plaintiffs. The sheriff's levy was made Jan. 30, 1879.

Plaintiff thereupon brought the action to enjoin

the sheriff from selling the property under the

levy. "The court below sustained defendant's de-

murrei' to the complaint, because it did not appear

therefrom that the grantors of plaintiff had at any

time availed themselves of the benefits of the home-

stead act, or had selected the premises according to

the ])rovisions of said act."
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The Supreme Court said, page 423:

'' Plaintiffs refused to amend their complaint

and a judgment of dismissal was ordered and

entered. This appeal is from that judgment,

and but one question is presented for our con-

sideration, viz.: Is compliance with the first

section of the homestead statute (Comj). L.

186), in relation to the manner of selection, a

condition precedent to the exemption therein

])r()vided, when, as in this case, the ])remises

were actually occupied as the home of the judg-

ment debtor, and might have been selected and

held as a homestead according to the provisions

of the statute?"

The Court then quotes section 1 of the Homestead

Act of this State, the material parts of which cor-

respond with the present act, following which the

Court said: (Page 424).
^^ In this case no declaration has even been

filed, and we havenot the s;liphtest doubt thg_t

the property is not exempt. The statute only ex-

empts a homestead which has been selected ac-

cording to its provisions. 'The homestead * * *

to be selected * * * shall not be subject to forced

sale. * * * Said selection shall be made by either

husband or wife, or both of them. * * * declar-

ing their intention in writing to claim the same

as a homestead.' [21]

*'The law does not compel any person to have

his property become a statutory homestead.
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against his will, BUT IT REQUIRES HIM
TO DO CERTAIN THINGS IN ORDER TO
ENJOY ITS BENEFITS."

No Nevada case has heen cited which overrules

the decision of Lachman v. Walker to the effect that

the filing of a declaration is necessary to exempt

the homestead from a sale under execution. The

Court in the Lachman case expressly excluded from

its decision any opinion as to what would have been

the effect of a homestead declaration filed by the

^ debtors after the docketing of the judgment but

before the sale and prior to the conveyance of the

property by the debtors.

In the case of Hawthorne v. Smith, 3 Nev. 164,

j the home of W. A. Hawthorne and wife had been

attached in a suit against the husband. After the

/' levy of attachment but before judgment the Haw-

tliornes filed a declaration of homestead on the

proj^eyty . The attachment plaintiff having there-

after recovered judgment and levied execution on

the home, the sheriff advertised the same for sale.

AVhereupon Hawthorne and wife brought the action

to restrain the sheriff from selling the property.

After quoting Sec. 30, Art. IV, of the Constitution

of the State of Nevada providing that "A home-

stead, as provided by law, shall be exempt from

forced sale under any process of law. . . .", and sees.

1 and 2 of the Homestead Act of 1865, the Supreme

Court concludes, as follows, bottom of page 169:

y

^
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''As the law is totally silent as to the time

when a selection shall be made of a homestead,

declares no penalty for failing to select, makes

no reservation in favor of liens acquired before

selection, but simply says that when selected it

shall be exempt from forced sale, we are forced

to the conclusion that after thp selectioi] i?
^

made and filed for record, no levy upon or sale

of the homestead property, can be legally made,

except for those classes of debts mentioned in

the Constitution."

The Referee is of the opinion that the principles

laid down in Lachman v. Walker and in Hawthorne

V. Smith are now the settled law in Nevada ; and

that in this State it is necessary [22] to file a dec-

laration of homestead in order to obtain an exemp-

tion of the homestead which is good as against an

execution sale, but that the declaration, if filed at

any time before the actual sale, is effective to pre-

vent the sale.

The question came before the United States Cir-

cuit Court, District of Nevada, in the case of Ne-

vada Bank of San Francisco v. Treadway, 17 Fed.

667. This was an action in ejectment brought by

the ]ilaintiff bank against Treadway. Tlie complaint

alleged that the plaintiff bank had sued to recover

a sum of money and IcA'ied attachment upon the

land in question; that judgment was recovered, ex-

ecution levied thereunder on said land; and that

the land was sold theremider on August 5, 1881,
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after due notice given. The complaint further

showed that on August 1, 1881, the defendants in-

termarried and on the same day filed a declaratioii

of homestead on said land.

The Circuit Court discussed the cases of Lach-

man v. Walker, 15 Nev. 422 and Hawthorne v.

Smith, 3 Nev. 182, and held on authority of the

latter case that the sale made by the sheriff on

August 5, 1881, after the filing of the Declaration

of Homestead on August 1, 1881, was wholly void.

With the above two principles of Nevada law in

mind, namely, (1) that it is necessary to file a dec-

laration to exempt a homestead from an execution

sale, and (2) that such declaration is effective if

filed prior to the actual sale, the effect of the case

of White V. Stump, 69 L. Ed., 301, upon the right

of Mrs. Matley to a homestead exemption is now

again considered.

The reason of the rule in White v. Stump, fixing

the time of the filing of the petition as the time as

of which the right to an exemption is to be tested,

is that "this point of time is the one as of which

the general estate passes out of the bankrupt's con-

trol, and with respect to which the status [23] and

rights of the bankrupt, the creditors, and the trus-

tee in other particulars are fixed."

With the above reason in mind, it may now be

asked (1) what changes took place in the status

and rights of the bankrupt and the trustee at the

filing of the original petition in this bankruptcy

on October 24, 1940, and (2) what effect, if any.
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have such changes on the right of Mrs. Matley to a

homestead exemption in this case ? Such changes are

declared in Section 70 of the Bankruptcy Act, as

amended by the Chandler Act, and the material

parts thereof are as follows:

Bankruptcy Act, Sec. 70a (U. S. C. A., sec.

110):

'^The trustee of the estate of a bankrupt
* * * shall in turn be vested by operation of

law with the title of the bankrupt as of the date

of the filing of the petition in bankruptcy * * *

to n11 *_ .,* * -^A). prapp.rty ^ including rights of

action, which prior to the filing of the petition

he could by any means have transferred or

whicli niiglit have been levied upon and sold

under judicial process against him, * * * n

Bankruptcy Act, Section 70c, last sentence

of paragraph:

*'The trustee, as to all property in the pos-

session or under the control of the bankrupt

at the date of bankruptcy or otherwise coming

into the possession of the bankruptcy court,

shall be deemed vested as of the date of bank-

ruptcy with all the rights, remedies, and powers

of a creditor then holding a lien thereon by

legal or equitable proceedings, whether or not

such a creditor actually exists; * * *"

The phrase, "date of bankruptcy," which occurs

repeatedly m the above quotation, is defined in Sec-

tion 1, sub-division a, clause (13) of the Bankruptcy
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Act as meaning ''the date when the petition was
filed." Restating the foregoing in condensed form,

it may be said that the trustee in this case is vested

as of October 24, 1940, the date of the filing of the

original petition, with:

1. The title of the bankrupt to all property

which the bankrupt could by any means have

transferred prior to the 24th day of October,

1940;

2. The title of the bankrupt to all property

"which might have been levied upon and sold

under judicial [24] process against him;"

3. The rights, remedies, and powers of a

creditor then holding a lien by legal or equi-

table proceedings upon the premises claimed as

a homestead;

We may now briefly consider the rights of Mrs.

Matley to the homestead in relation to each of the

foregoing rights which vested in the trustee as of

October 24, 1940, remembering that her Declaration

of Homestead was filed with the Recorder of

Washoe County on November 20, 1940, reserving

the second item to be considered last in order.

1. Homestead rights of Mrs. Matley as against the

Trustee's title to property which Reno Marshall

Matley, the bankrupt could by any means have

transferred prior to October 24, 1940.

First of all the Trustee acquired by Section 70,

sub-division a, clause (5), ''the title of the bankrupt

as of the date of the filing of the petition in bank-
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ruptcy * * ^ to all * * * property * * * which prior

to the filing of the petition he could by any means

have transferred * * *." But the homestead here in

question could not have been transferred by the

husband prior to the filing of the petition, for sec-

tion 3360 Nevada Compiled Laws, being the section

which invests the husband with the entire manage-

ment and control of the community property, pro-

vides "that NO DEED OF CONVEYANCE—OR
MORTGAGE OF A HOMESTEAD AS NOW DE^
FINED BY LAW, REGARDLESS OF AVHETH^
ER A DECLARATION THEREOF HAS BEEN
FILED OR NOT, SHALL BE VALID F(1K

ANY PURPOSE WHATEVER UNLESS BOTH
THE HUSBAND AND WIFE EXECUTE AND
ACKNOWLEDGE THE SAME AS NOW PRO-
VIDED BY LAW FOR THE CONVEYANCE
OF REAL ESTATE." Under the above section, it

was held by the Supreme Court of Nevada, in First

National Bank of Ely v. Meyers, 39 Nev. 235, that

"Though the homestead was not registered

as required by law, the husband's sole convey-

ance or incumbrance of it cannot pass title."

Hence the trustee took no title to the property

claim- [25] ed as a homestead, under the first point

considered, because Reno Marshall Matley, the bank-

rupt, could not have transferred this property prior

to October 24, 1940. Mrs. Matley 's claim of Home-

stead was good as against Item No. 1.
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3. Homestead rights of Mrs. Matley as against the

Trustee, vested on October 24, 1940, with the

rights, remedies, and powers of a creditor hold-

ing a lien by legal or equitable proceedings upon
the property claimed as a homestead.

Under the doctrine of Hawthorne v. Smith, 3

Nev. 164, Mrs. Matley 's homestead declaration filed

November 20, 1940, would be effective to prevent a

sale of the property by a creditor holding such a

lien. Insofar as the Trustee merely stands in the

shoes of such creditor, the homestead declaration

Avould be effective to prevent a sale under the lien.

2. Homestead rights of Mrs. Matley, as against the

trustee holding the title of the bankrupt on Oc-

tober 24, 1940, to all property which might have

been levied upon and sold under judicial process

against the bankrupt.

Of the effect of Division (5) of Sec. 70a of Bank-

ruptcy Act it is said in Gilbert's Collier on Bank-

ruptcy (4th Ed.), page 1182:

"Subdivision 5 passes to the trustee all prop-

e]'ty which prior to the filing of the petition he

(the bankrupt) could by any means have trans-

ferred, or which might have been levied upon

and sold under judicial process against him.' It

is the broadest and most comprehensive of all

the subdivisions. It probably includes nearly,

if not all, the kinds of property mentioned in

the four that precede it, as well as that specified

in subdivision 6. It includes everything that
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can properly be the subject of a lawful trans-

fer, whether it be corporeal or incorporeal;

every vested right and interest growing out of

property. '

'

All of the right, title, and interest of the bank-

rupt in the property at 316 C'aliente Street, and

now claimed as a homestead by Verna May Matley,

was subject to levy and sale on October 24, 1940, /

for no homestead declaration had been filed upon ^
the same on that date. Under the doctrine of Lach-

man v. AYalker, 15 Nev. 422, the same was not ex-

empt on said date. It [26] follows that on October

24, 194i, by operation of law the trustee in this

proceeding became vested with ALL THE TITLE
TO SAID PROPERTY WHICH_A CREDITOR N

MIGHT HAVE OBTAINED BY LEVY AND
SALE UPON SAID DATE.
Up to the date mentioned Mrs. Matley could have

perfected her claim of homestead by filing a declara-

tion. She had then had over five years from the

acquirement of the Caliente Street property in

1935, within which to take this step. On the 24th

of October, 1940, however, the trustee in this pro-

ceeding held all the title which could have been

acquired by levy AND SALE under judicial process^

against the bankrupt, and the filing of the declara-

tion of homestead on November 20, 1940, came too

late.

It is rightly contended by the claimant's counsel

that the homestead exemption statute of Idaho which



32 G. E. Myers vs.

the Court was construing in White v. Stump differs

from the Nevada Statute in that, under the Idaho

statute, where a levy is effected before a declara-

tion of homestead is filed, ''the subsequent making

and filing of a declaration neither avoids the levy

nor prevents the sale under it." However, by the

second clause of subdivision 5 of section 70a of the

Bankruptcy Act, the filing of the ])etition auto-

/matically operates to put the trustee in the position

/ of one who holds under both a levy AND AN EXE-
^CUTED JUDICIAL SALE; and thus, under the

decision in White v. Stump, the filing' of the original

petition in bnnkru])tcy before the filing of a home-

stead declaration bars the homestead exemption as

completely under the Nevada Statute as would be

the case under the Idaho statute.

The case of White v. Stump, 69 L. Ed., 301, was

considered by the Circuit Court of Appeals of tlie

Ninth Circuit in Georgouses vs. Gillen, 24 Fed.

(2d) 292. This case involved construction of the

Arizona homestead statute, which [27] resembled

the Nevada statute in that under it the filing of

/ the declaration at any time before a sale under

execution would prevent the sale.

The facts in the Georgouses case were that on

January 11, 1926, the four appellants, as co-part-

ners and as individuals were adjudged bankrupt.

The land in question was a single tract of dairy

land which stood in the name of John G. Georg-

ouses, one of the partners who held it in trust for

the partnership. On December 24, 1925, deeds l)y
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John G. Greorgoiises, purporting to convey to each

of the appellants his several interest in the land,

were recorded. On January 27, 1926, 16 days after

the adjudication, each of the appellants executed

and filed for record a claim of homestead covering*

the individual interest in the land conveyed to him

as aforesaid. The appellants set up homestead

claims in their schedules, which were denied by the

referee and the denial confirmed by the Judge. From

the Order of confirmation they appealed.

The Arizona Statute, paragraph 3292 Rev. Stat-

utes Arizona (Civ. Code 1913) provided that, ''The

homestead shall from the date of the recording the

claim of homestead, be exempt, from attachment

" "" " and Forced sale, and from sale un-

der any judgment or lien existing prior to ihe

recording of such claim, except a mortgage * * "

No such sale made after the recording of tlie claim

of homestead shall be valid or convey any interest

in such homestead, whether made undei- a judgment

existing before or after the recording of such

claim * * *."

In affirming the judgment of the District Court,

the Circuit Court of Appeals said:

"We find no escape from the view that the

case of White v. Stump, 266 U. S. 310, 45 S. Ct.

103, 69 L. Ed. 301, is controlling. True, the

Arizona statute is not identical with tlie state

statute there involved, and we are not mimind-

ful that the language of a decision is not in-

frequently to be understood as qualified ])y
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the specific facts and issues und^r considera-

tion; BUT [28] IN THAT CASE THE SU-

PREME COURT APPARENTLY ESTAB-
LISHES A GENERAL STANDARD, THE
BASIC PRINCIPLE OP WHICH IS

EQUALLY APPLICABLE TO THE IN-

STANT CASE."

Counsel for the claimant cite the case of Clark

V. Nirebaum, 8 F (2d) 451, in which the Circuit

Court of Appeals construed a Georgia homestead

exemption statute similar to the Nevada Statute to

the extent that in Georgia, as in- Nevada, the de})tor

may move to claim his homestead exemption after

the levy but before the sale. In this Nirenbaum

case the Court said:

"The true adjustment of bankruptcy to the

Georgia exemptions is to^treat the filing of the

petition _in_ bankruptcy as the equivalent of a

levy or attacliniont on all the bankrupt's ])vo]>

erty, which he may meet before an actual sale

by having the exemptions to which he is en-

titled, if not previously ascertained, set apart

to him by the machinery of the bankruptcy

court just as he would do in the state court

had state process been levied upon it."

The Referee is of the opinion that, in treating

"the filing of the petition in bankruptcy as the

equivalent of a levy or attachment on all the bank-

ru])t's projX'rty, which he may meet before an actual
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sale" the Court iii the Georgia case failed to give

effect to the provision of division (5) of Section

70a of the Bankruptcy Act which invests the trus-

tee as of the date of filing the petition in l)ank-

ruptcy with the title of the bankrupt to all prop-

erty, except exempt property," which might have

been levied upon AND SOLD under judicial process

against him."

The Referee does not think the case of Clark

V. Nirenbaum should be followed in the present

proceeding for the further reason that it is in con-

flict with the case of Georgouses v. Gillen, 24 Fed.

(2d) 292 decided by the Circuit Court of Appeals

of the Ninth Circuit.

The Referee is of the opinion tjiat the second

ground of olpjection stated by the trustee, viz.,

"That no declaration of homestead as required by

law was filed by the bankrupt or [29] by the bank-

rupt's said wife, Verna May Matley, prior to the

filing of the petition in bankruptcy herein on the

24th of October, 1940," must be sustained.

The Ford Sedan Automobile

'^^Phe bankrupt's Schedule B-2 contains the follow-

ing item of ])ersonal property:

"1—1934 Ford vSedan (possession of Bank-

rui)t's wife) $100.00".

1'he above is not claimed as exem])t by the bank-

ru])t, but he does claim as exempt one GMC pick-u])
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truck valued at $100.00, which exemptiou was al-

lowed him by the trustee.

Mrs. Matley asks for an order setting aside the

Ford Sedan Automobile to her upon the ground

that her husband turned it over to her as her se])a-

rate property.

Mrs. Matley testified that her husband turned the

car over to her as her separate property some time

in 1939; that it had never been out of her posses-

sion since she separated from her husband in July,

1940; (Transcript Mrs. Matlej^'s testimony p. 5).

Mrs. Matley further testified of the Ford Sedan

that—

"He (the bankrupt) said the car was mine

—

mine.

''At the time he bought the truck he gave

me the car and the blue slip had been in luy

name."

(Transcript, page 38, line 5.)

There is some doubt as to just how the car stands

at present on the ])ublic records. Mrs. Matley 's tes-

timony in that res])ect is as follows:

Transcript, ])age 21, line 26: (Mrs. Matley)

"Q. Now with regard to this Ford Sedan

—

you state that it was your miderstanding that

it was to be your separate ])roperty. In wliose

name was that car registered?

"A. In—it is in Mr. Matley 's name.

"Q. At that time was there any effort made

to change the registration of the car i

"A. Yes.
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"Q. AVas it changed to you? [30]

''A. It stands in my name."

Trans, p. 38, line 27 et seq. (Mrs. Matley.)

''Q. In whose name does the car stand in

now ?

"A. The car is in m}^ name now."******
''Mr. Kearney: (Q.) There was a sli]) tliat

came back after }'ou liad sent in one in your

name ?

''A. Yes.

"Q. And it was never corrected.

"A. It was never corrected.

"Q. The instruction had been sent in with

your slip in your name to re-register it?

"A. Yes."

The testimony shows that the car was purchased

with comnnmity funds. Mrs. Matley 's testimony

also shows without contradiction that she had been

separated from her husband "the last few months"

because of marital dift'ei'ences ; that her husband is

not ])roviding her with any means of su])port; and

that she has no funds witli which to ])rovide for

herself. (Trans, page 4)

The bankrupt's schedules verified November 5,

1940, show his total assets to liave been $2(),:>r)4.37

and his total debts to have been $14,911.28 on that

date. I'here was no evidence introduced tending to

show the insolvency of the baiikru])t at the time

of the transfer of the car or at the time of the
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separation of the debtor from her husband, the

bankrupt.

The Referee finds that the said Ford Sedan Auto-

mobile is the separate property of the petitioner

and tliat slie is entitled to an order setting the same

apart to her.

It is ordered that the 1934 Ford Sedan Automo-

bile mentioned in the Schedules and in the petition

of Verna May Matley, herein, be set apart to her

as her separate pro])erty.

It is further ordered tliat tlie petition of said

Verna May Matley praying that the premises known

as Xo. 31() Caliente Street, Reno, Nevada, also

described as Lot 11 of Block 20, Sierra Vista Tract,

Reno, AVashoe County, Nevada, be declared [31]

exem])t and set aside and I'ecognized as a homestead,

be. and the same hereby is, denied.

Dated at Reno, Nevada, this 11th day of June,

A. D. 1941.

(s) ARTHUR F. LASHER
Referee in Bankruptcy

[Endorsed]: Filed June 11, 1941. Arthur F.

Lasher, Referee in Bankruptcy.

[Endorsed]: Filed July 16, 1941. O. E. Benham,

Clerk. [32]
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[Title of District Court and Cause.]

AMENDED APPEAL AND PETITION
FOR REVIEAV.

Comes now Verna May Matley, your petitioner

herein, and appeals from all that portion adverse

to petitioner of a certain order made on June 11,

1941, in the above-entitled case and petitions for a

review of said portions of said order and in this

connection states:

I.

That said order was made on June 11, 1941, by

Arthur F. Lasher, Referee in Bankruptcy, to whom

the above matter was referred; that appeal is taken

from that portion of said order reading:

"It Is Further Ordered that the petition of

said Verna May Matley praying that the prem-

ises known as No. 316 Caliente Street, Reno,

Nevada, also described as Lot 11 of Block 20,

Sierra Vista Tract, Reno, Washoe County, Ne-

vada, be declared exempt and set aside and

recognized as a homestead, be, and the same-

hereby is, denied."

II.

That said order was and is erroneous in that the

referee erred as a matter of law in denying the

petition of petitioner herein with reference to said

property and in failing to declare exemT)t, set aside

and recognize as a homestead, the [33] said prop-

erty. The referee erred in holding that the filing of
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the petition in bankruptcy had the effect of a judi-

cial sale of the homestead property involved herein,

so as to avoid the validity of a claim of homestead,

the formal declaration thereof being filed after the

filing of the petition in bankruptcy and to cut off

the exemption of a homestead recognized by the

laws of the Nevada and decisions of tlie Courts of

Nevada. The referee erred in refusing to recognize,

set aside and declare exempt the said property

claimed by your petitioner as a homestead after

ruling (page 10 of said opinion) that

''The Trustee took no title to the property

claimed as a homestead, under the first point

considered, because Reno Marshall Matley, the

bankrupt, could not have transferred this prop-

erty prior to October 24, 1940. Mrs. Matley 's

claim of Homestead was good as against Item

No. 1." (Page 10, lines 28-32)

Said Item No. 1 being stated as (page 10, lines 6

and 7) :

"1. Homestead rights of Mrs. Matley as

against the Trustee's title to property which

Reno Marshall Matley, the bankrupt could by

any meaus liavo transferred ])v\ov to October 24,

1940."

and also after ruling that

"3. Homestead rights of Mrs. Matley as

against the Trustee, vested on October 24, 1940,

with the rights, remedies, and powers of a cred-



Verna May Matley 41

itor holding a lien by legal or equitable jiro-

ceedings upon the property claimed as a home-

stead.

"Under the doctrine of Hawthorne v. Smith,

3 Nev. 164, Mrs. Matley 's homestead declara-

tion filed November 20, 1940, would be effective

to prevent a sale of the property by a creditor

holding such a lien. Insofar as the Trustee

merely stands in the shoes of such creditor, the

homestead declaration would be effective to

prevent a sale under the lien."

The referee, as a matter of law, erred in denying

the petition of your petitioner herein with refer-

ence to said real property in the face of the facts

found by the referee and the facts shown by the

record.

The referee erred as a matter of law in said rul-

ing by failing to give due weight to the equities in

favor of your [34] petitioner herein and by failing

to give due weight to the uncontradicted evidence

as to the intentions and actions of the bankrupt

herein as the same affected your petitioner's claims

to said real porperty and the exemption thereof as

a homestead.

III.

That unless the execution and enforcement of

said order be stayed and suspended and all further

action with reference to the property referred to

in said order by said referee and/or the Trustee in

Bankruptcy appointed in this case be stayed and
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suspended pending this appeal and until the final

termination thereof, petitioner herein will be seri-

ously and irreparably damaged and will lose^ the

said property and her rights therein.

Wherefore, petitioner j)ray.s that the said order be

reversed by the Judge of the above-entitled court

and that an order be enteredcZ declaring that said

property is exempt and that same shall be set aside

find recognized as a homestead and that the objec-

tions of the said trustee to the petition of Verna

May Matley, claiming said exemption be overruled

and that the prayer of said petition be granted;

further, that pending this appeal and review and

until the final termination thereof, the said order

appealed from be stayed and suspended.

Dated: June 19, 1941.

VERNA MAY MATLEY,
Petitioner,

W. M. KEARNEY,
ROBERT TAYLOR ADAMS,

Attorneys for said

Petitioner. [35]

State of Nevada,

C^ounty of Washoe—ss.

Verna May Matley, being first duly sworn, deposes

and says: That she is the petitioner above named;

that she has read the foregoing Petition for Review

and knows the contents thereof; that the same is

true of her own knowledge, except as to those mat-
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ters therein stated on information and belief, and

as to those matters she believes it to be true.

VERNA MAY MATLEY
Subscribed and sworn to before me this 19th day

of June, 1941.

[Notarial Seal] GEORGIA NEWMAN,
Notary Public in and for the County of Washoe,

State of Nevada.

My Commission expires: May 22, 1944.

Service by copy admitted this 21st day of June,

1941.

H. W. EDWARDS
[Endorsed]: Filed June 21, 1941. Arthur F.

Lasher, Referee in Bankruptcy.

[Endorsed] : Filed July 16, 1941. O. E. Benham,

Clerk. [36]



44 G. E. Myers vs.

In the District Court of the United States of

America, in and for the District of Nevada.

No. 683 in Bankruptcy

In the Matter of MARSHALL RENO MATLEY,
formerly doing business under the name and

style of MATLEY 'S FOOD STORE,
Bankrupt.

OPINION AND DECISION.

Norcross, District Judge:

This is an appeal from an order of the Referee

denying the petition of the wife of the Bankrupt

tliat certain premises in the City of Reno be de-

clared exempt and set aside and recognized as a

homestead. The denial of the petition is based on

one of the grounds of objection stated by the Trus-

tee: ''That no declaration of homestead as required

by lav>- was filed * * ^ prior to the filing of the peti-

tion in bankruptcy herein on the 24th day of Octo-

ber, 1940."

The salient facts appear to be the following : That

certain creditors filed a petition in involimtary

bankruptcy October 24, 1940. On the same date the

alleged bankrupt filed an answer to the petition

admitting the material allegations thereof and,

thereupon, an order was entered adjudging him to

be a bankrupt. Pursuant to an order of the Referee,

the J^ankrupt on November 6, 1940, filed schedules

of his debts and assets with the Referee in which
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was listed the real property in question but no

claim of homestead exemption, in respect thereto,

was by him made therein. At the first creditors

meeting- held November 8, 1940, a trustee was

elected and qualified. On November 27, 1940, Yerna

[37] May Matley, wife of the bankrupt, filed a peti-

tion claiming a homestead on the premises in ques-

tion. The bankru])t and ])etitioner, his wife, were

married April 22, 1931. The property, comprising

the claimed homestead including the home and other

improvements constructed thereon, was acquired

from their earnings after their marriage and, hence,

was conununity ])ro])erty. At the time oP instituting

the proceedings in bankruptcy the property was

free of incumbrance and was occupied by the wife

of the bankrupt, the said parties theretofore having

separated and were then living separate and apart.

A declaration of homestead in due form was ac-

knowledged and filed by Mrs. Matley November 20,

1940, and recorded in the records of Washoe

County, Nevada.

The decision of the Referee is based on the deci-

sion of the Supreme Court in White v. Stump, 266

U. S. 310, 69 L. Ed. 301, and that of the Circuit

Court of Appeals of this Ninth Circuit in Geor-

gouses V. Gillen, 24 Fed. (2d) 292. The White v.

Stiunp case, supra, involved a construction of stat-

utes of the State of Idaho respecting homestead

exemption. In that case Stump was adjudged a

bankrupt on his voluntary petition. He did not in
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his petition or schedule claim a homestead exemp-

tion. Two months later the bankrupt's wife, with his

assent, asked that the land be set apart as an ex-

empt homestead for their joint benefit. This request

of the wife was based on a declaration of homestead

made and filed for record a month subsequent to the

filing of the petition in bankruptcy. In reference

to the Idaho law under consideration the Supreme

Court said:

'^The laws of the State of Idaho, where the

land is situate, provide for a homestead ex-

emption, but only where a daclaration that the

land is both occupied and claimed as a home-

stead is made and filed for record, as therein

prescribed. If the family consist of husband

and wife, whether with or without children,

either may make the declaration, ^ * * The

exemption arises when the declaration is filed,

and not before. Up to that time the land is

subject to execution and attachment like other

land; and where a levy is effected while the

land is in that condition, the subsequent making

and filing of a declaration neither avoids the

levy nor prevents the sale under it."

In the case of Georgouses v. Gill en, supra, no

question of a wife's rights in property subject to a

homestead status was presented. [38]

Respecting certain of the respective rights of hus-

band and wife in conununity j)roperty section 3360

of Nevada Compiled Laws—contains the following
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provision :

'

' The husband shall have the entire man-

agement and control of the community property,

with like absolute power of disposition thereof, ex-

cept as hereinafter provided, as of his own separate

estate, provided, that no deed of conveyance or

mortgage of^ n Jiomp^te -^^l
-'^s nr>w-_r1pfiiip(1 hy law:^

rpgnrdless of whether n d^^^la.rn tioii thineof lias been

filed or not, shall- be valid for any x^^i'P^^se what--

ever unless both husband and wife execute and ac-

knowledge the same as ih»w provided by law for

the conveyance of real estate; * * *."

It is clear from the i3rovision that in as far as a

"homestead, as now defined by law," is concerned,

the wife has equal rights not only in the community

interest but, also, in that of the sale or incumbrance

thereof.

In Brenemen v. Corrigan, 4 Fed. (2d) 225, tlie

Circuit Court of Appeals of this Circuit said:

''At its present term the Supreme Court of

the United States distinctly adjudged that no

provision of the bankruptcy law (Com}j. St.

9585-9656) interferes witli a state statute n^-

garding homesteads. White v. Stump, 45 S. Ct.

103, 69 L. Ed The very purpose of the

homestead laws is to secure a home and protec-

tion for husband, wife, and children against

adverse fortune and should always be liberally

construed.
'

'

In the White v. Stump case, supra, the Supreme

Court in its opinion further stated:
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"* * *; that the trustee shall be vested by

operation of law with the title of the bankrupt

to all property, in so far as it is not exempt,

which, 'prior to the filing of the petition,' he

could by any means liavo transferred, or whicli

might have ])een levied uj)on and sold under

judicial process (sec. 70a) ;
* * "".

''These and other provisions of the Bank-

ruptcy Law show that the point of time which

is to se})arate the old situation from the new in

the bankrupt's affairs is the date when the peti-

tion is filed. * * * When the law speaks of prop-

erty which is exempt and of rights to exemp-

tions, it of course, refers to some point of time.

In our opinion this point of time is the one as

of which the general estate passes out of the

bankrupt's control, and with respect to which

the status and rights of the bankrupt, the cred-

itors, [39] trustee in other particulars are fixed.

The provisions before cited show—some ex-

pressly and others impliedly—that one common

point of time is intended, and that it is the date

of the filing of the petition. The bankrupt's

right to control and dispose of the estate termi-

nates as to that time, save only as to 'property

which is exempt' (Sec. 70a). The exception, as

its words and the context show, is not of prop-

erty which would or might be exempt if some

condition not performed were performed, but

of ])roperty to which there is, under the State
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Law, a present right of exemption,—one which

withdraws the property from levy and sale

mider judicial process."

Section 3315 of Nevada Compiled Laws, section 1

of an Act entitled: ^'An Act to exempt the home-

stead and other property from forced sale in cer-

tain cases," approved March 6, 1865, as amended

Stats. 1879, 140, reads:

"The homestead, consisting ofaxp^an^y-of

land, together with the dwelling-house thereon

and its improvements, not exceeding in value

frve thousand dollars, to be selected by the hus-

baiiiLand wife, or either of them, * ^ ^ shall

not be subject to forced sale on execution, ,,£»¥-

an^^-toal-proeess-from any court, for any debt

-oi^li^bility contracted or incurred * * *, except

•process to enforce the payment of the purchaso

money for such premises, or for im})rovements

made thereon, or for legal taxes imposed

thereon or for the payment of any mortgage

thereon, executed and given by both husband

and wife, when that relation exists. Said selec-

tion shall be made by either the husband or

wdfe or both of them, * * * declaring their

intention in writing to claim the same as a

homestead. * * * which declaration shall l)e

s^ned by the party or parties making the same,

and acknowledged and recorded as conveyances

affecting real estate are required to be acknowl-

edged and recorded; and from and after the
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filing for record of said declaration, the hiis-,

band and wife shall be deemed to hold said

homestead as joint tenants; * * *."

The^2aw__aP£^ears to l)o well settled by the State

Courts of Nevada that the tiling of a declaration of

homestead at any time before a sale under execu-

tion is a filing in time to protect homestead rights

and exemptions. Hawthorne and Wife v. Smith,

3 Nev. 182 ; Lachman v. Walker, 15 Nev. 425 ; Nat.

Bank of Ely v. Meyers, 39 Nev. 235 ; 150 Pac. 308

;

Idem 40 Nevada 284; Nevada Bank of San Fran-

cisco V. Treadway and Wife, 17 Fed. 887.

It is the conclusion of the Court that the Statutes

of Nevada respecting homestead exemption, brings

this case within the rule ap])lied by the Circuit

Court of Appeals of the Fifth Circuit in Clark v.

Nirenbaum, 8 F. (2d) 451, and that the law of this

State applied to the controlling facts of this case

[40] distinguishes the same from the facts and the

law applicable thereto in case of Georgouses v.

Gillen supra.

The order of the Referee denying the petition of

Verna May Matley respecting homestead exemption

is reversed.

Dated this 25th day of November, 1941.

FRANK H. NORCROSS,
District Judge.

[Endorsed] : Filed November 25, 1941. [41]
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[Title of District Court and Cause.]

NOTICE OF APPEAL TO THE CIRCUIT
COURT OF APPEALS

Notice Is Hereby Given that G. E. Myers, Trus-

tee in the above entitled bankrupt estate, hereby

appeals to the Circuit Court of Appeals for the

Ninth Circuit, from that certain Order and/or

Judgment of Court entered on the 26th day of No-

vember, 1941, reversing the order of the Referee

in Bankruptcy denying the petition of Verna May
Matley respecting the homestead exemption claimed

by said Verna May Matley.

Dated this 3rd day of December, 1941.

PAINTER, WITHERS &

EDWARDS
By T. L. WITHERS

Attorneys for x\ppellant.

[Endorsed]: Filed Dec. 4, 1941. [42]

[Title of District Court and Cause.]

APPELLANT'S CONDENSED STATEMENT
OF FACTS

An involuntary petition in bankruptcy was filed

by certain creditors against Marshall Reno Matley,

formerly doing business under the name and style

of Matley 's Food Store, on the 24th day of Octo-

ber, 1940, on which day the alleged bankrupt filed



52 G. E. Myers vs.

an answer to the petition admitting the material

allegations thereof, and npon which day an order

was entered adjudging him to be bankrupt.

Thereafter, pursuant to order of the Referee, the

bankrupt filled his schedules on November 6, 1940,

in which the bankrupt listed the real property in

question ; the said schedules showing that said prop-

ert}^ was subject to a mortgage. The bankrupt failed

to make or file any claim of homestead.

"That the first meeting of creditors was held on

November 8th, 1940, on which day G. E. Myers was

duly elected trustee and qualified as such, and ever

since said day has been the duly [43] elected, quali-

fied and acting trustee of said estate.

That Verna May Matley, wife of the bankrupt,

on November 27, 1940, filed a petition claiming a

homestead on the premises in question.

That the trustee's report on the homestead claim

of Verna May Matley was filed December 16, 1940,

refusing to allow said homestead claim.

That hearings were held before the Referee in

Bankrupt(?y on said claim of Verna May Matley

on December 6th and December 16th, 1940, at which

hearings the evidence showed:

Tliat the bankru])t and said Verna May

Matley were married on the 22nd day of April,

1931, and that the ]n*o])erty located in Reno,

Nevada, ui)ou whicli homestead was claimed,

was acquired from their earnings after their

marriage and was community ])ro])erty. Sulise-
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quently, they constructed a home on said prop-

erty.

That after building said residence, the same

was occupied by the said bankrupt and his said

wife as a home for approximately one (1) year

and two (2) months and until 1936, when the

bankrupt and his wife worked at his father's

ranch near Wadsworth, Nevada, and about

April, 1940, the bankru])t and his wife removed

from Wadsworth to Fernley, Nevada, as a

business venture, where the bankru.i)t acquired

an equity of about $500.00 in a ranch and ac-

quired and operated a combination butcher

shop, vegetable and country grocery store, the

said ranch furnishing products which were dis-

posed of in the store and butcher sho]); that

during said business venture, the parties occu-

pied said ranch and the bankruj^t's wife testi-

fied that they considered such occupancy tem-

porary and rented the Reno property' in the

meantime with the intention of holding and re-

turning to it, and that at all times she and the

bankrupt considered the Reno property to be

their home.

That during the summ of 1940 tlie ])etitioner

and lier husband, the bankrupt, se])arated as a

result of matrimonial difficulties; that the ])e-

titioner left Fernle\' and returned to Reno in

July of 1940 and re- [44] quested the tenants

of said property to vacate the same as she de-
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sired to occupy it; that the tenants thereof

vacated the same on October 21st, 1940, and tlie

petitioner moved into the premises on or about

October 22nd, 1940.

That the petitioner was residing in said

house on October 24th, 1940, the date of the fil-

ing of the petition in bankruptcy herein, and

on November 20th, 1940, the date of the recor-

dation of petitioner's declaration of homestead;

that the petitioner and her husband, the bank-

rupt herein, have no children, aiid that during

the occupancy of said dwelling by the petitioner

beginning on October 22nd, 1940, and continu-

ing until after the filing of ])etitioner's declara-

tion of homestead on the 20th day of November,

1940, a divorce action was pending between the

petitioner and her said husband, the bankrupt

herein, and that petitioner occupied said house

alone during said period; that during said

period reconciliations were believed possible

and attempted by the parties but were unsuc-

cessful ; that on May 16, 1941, Yerna May Mat-

ley was granted a decree of divorce from 1 5 or

husband, the bankrupt herein, on the ground of

extreme cruelty, said decree, among otlier

things, stating:

"It Is Further Ordered, Adjudged and De-

creed that all of the common or community

property behmging to ])laintiff, Verna May
Matley, and the defendant, Marshall Rcmio Alat-
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ley, be and the same is hereby set over and

awarded to the plaintiff, Verna May Matley, to

be her sole and separate property, henceforth,

which shall include, among other things, the

homestead of the parties hereto occupied by

i;)laintiff and defendant for several years as a

home and claimed as a homestead, said premises

being known as 316 Caliente Street, Reno, Ne-

vada, and described as Lot 11, Block 20, Sierra

Vista Tract, Reno, Washoe County, Nevada."

That said G. E. Myers, as receiver or trustee,

was not a party in said action and the question

of the respective rights of said petitioner and

said G. E. Meyers, as receiver or trustee, were

not litigated therein.

That on June 1st, 1941, the Referee in Bank-

ruptcy filed his Opinion denying the homestead

claim of said Verna May Matley.

That on the 19tli day of June, 1941, the ])etitioner,

Verna May Matley, filed an amended appeal and

petition for review.

That thereafter the petitioner and the trustee

filed briefs, [45] and the matter was argued before

the United States District Court on the 8th day of

November, 1941.

That on the 2r)th day of November, 1941, the

Court filed its Oi)inion and Decision reversing the

Referee's ruling and gave judgment granting said

homestead exemption to the petitioner, Verna May
Matlev.
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That on the 4th day of December, 1941, the trustee

filed his Notice of Appeal herein.

Respectfully submitted.

PAINTER, WITHERS &
EDWARDS,

By T. L. WITHERS,
Attorneys for Appellant.

Service of the foregoing Ai)pell ant's Condensed

Statement of Facts, by copy, is hereby admitted this

12th day of January, 1942.

WM. KEARNEY &

ROBERT TAYLOR ADAMS.

It Is Stipulated that the Appellant's Condensed

Statement of Facts filed herein on December 11,

1941, be hereby withdrawn and the foregoing' Con-

densed Statement of Facts substituted therefor, and

that the above and foregoing statement of facts,

together with the parts of the record and proceed-

ings as heretofore filed by appellant (with the excep-

tion of the said statement of facts filed herein on

December 1], 1941) may be included in the record

on a])])eal.

ROBERT ^PAYLOR ADAMS.

[Endorsed] : Filed Jan. 13, 1942. [46]
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[Title of District Court and Cause.]

STATEMENT OF POINTS RELIED UPON BY
APPELLANT ON APPEAL

The sole question involved in this appeal is

whether, under the law of the State of Nevada,

Verna May Matley, wife of the bankrupt, is en-

titled to have a certain dwelling house exeni])ted as

a homestead, in view of the fact that the bankruptcy

petition was filed on October 24th, 1940, and no dec-

laration of homestead was filed until November

20th, 1941.

Respectfully submitted.

PAINTER, WITHERS &

EDWARDS,
By T. L. WITHERS,

Attorneys for Appellant.

Service, by copy, of the foi'egoino- Statement of

Points Relied upon by Appellant on Appeal is

hereby admitted, this 10th day of December, 1941.

WM. KEARNEY &

ROBERT TAYLOR ADAMS.
Attorneys for Apj)ellee.

[Endorsed]: Filed Dec. 11, 1941. [47]
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[Title of District Court and Cause.]

CERTIFICATE OF CLERK,
U. S. DISTRICT COURT.

United States of America,

District of Nevada—ss.

I, O. E. Benham, Clerk of the District Court of

the United States for the District of Nevada, do

hereby certify that I am custodian of the records,

papers and files of the said United States District

Court for the District of Nevada, including the

records, papers and files in the Matter of Marshall

Reno Matley, formerly doing business under the

nnme and style of "Matley's Food Store", Bank-

ru])t, said matter being No. 683 on the bankruptcy

docket of said Court.

I further certify that the attached transcrii)t, con-

sisting of 52 typewritten pages numbered from 1 to

52, inclusive, contains a full, true and correct tran-

scri]:)t of the proceedings in said matter and of all

papers filed therein, together with the endorsements

of filing thereon, as set forth in the '' Designation of

Contents of Record on Appeal" filed in said matter

aud made a part of the transcript attached hereto,

as the same appear from the originals of record and

on file in my office as such Clerk in Carson Cit>',

State and District afort^said. [51]

And I fui-ther certify that the cost of pi'cparing

and certifying to said record, amounting to $20.90,

has been ])aid to me by Messrs. Painter, Withers &

Edwards, attorneys for the a])pellant herein.
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Witness my hand and the seal of said United

States District Convt this 22nd day of January,

1942.

(Seal) O. E. 13ENHAM,
Clerk, U. S. District Court.

[52]

[Endorsed]: No. 10028. Ignited States Circuit

Court of Appeals for the Ninth Circuit. G. E.

Myers, Trustee of the estate of Marshall Reno Mat-

ley, formerly doing business under the name and

style of Matley 's Food Store, Bankrupt, A])y)ellant,

vs. Verna May Matley, Api)ellee. Transcript of

Record. Ujion Appeal from the District Court of

the United States for the District of Nevada.

Filed January 24, 1942.

PAUL P. O'BRIEN,
Clerk of the United States District Court of Appeals

for the Ninth Circuit.
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In the United States Circuit Court of Appeals for

the Ninth Circuit

No. 10028

In the Matter of

MARSHALL RENO MATLEY, formerly doing

business under the name and style of "MAT-
LEY'S FOOD STORE,"

Bankrupt.

O. E. MYERS, Trustee in Bankruptcy,

Appellant,

vs.

VERNA MAY MATLEY, Petitioner,

Appellee.

STATEMENT OF POINTS RELIED UPON BY
APPELLANT ON APPEAL AND DESIG-
NATION OF PARTS OF THE RECORD
NECESSARY ON APPEAL.

The sole questions involved in this aj)peal are

wliether, under the laws of the State of Nevada,

Verna May Matley, wife of the bankrupt, is en-

titled to have a certain dwelling house located at

316 Caliente Street, Reno, Nevada, set aside to her

as a homestead, in view of the facts:

1. ^I'hat the bankru])tcy ])etition was filed herein

on October 24th, 1940, and no declaration of home-

stead was filed bv either the said Verna Mav Matlev
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or by Marshall Reno Matley, the bankrupt, until

Novenibei- 20th, 1940.

(See Petition in Bankruptcy and Appellee's

Declaration of Homestead.)

2. That while said declaration of homestead is in

the form prescribed by statute, the actual facts do

not support the declaration in that :

(a) The facts show that said ])ro])e]-ty was not

occupied, used and considered as a homestead hy

the petitionee.

(b) That at the time of filing said declaration

])etitioner was living separate and apart from her

husband, the bankrupt herein, and has subsequently

been divorced from her said husband.

(c) That at the time of filing said declaration

of homestead ])etitioner was living alone in said

house and was not the head of a family as set forth

therein.

(See A];3])ellant's Condensed Statement of

Facts and A])pellee's Declaration of Home-

stead.)

The Api)ellant further designates the follov.iiiii,'

parts of the record to be printed w^hich he believes

necessary for the consideration of the foregoing-

Points Relied Upon By Appellant on Appeal:

1. Petition in Bankrui)tcy, filed October 24, 1940.

2. Declaration of Homestead of Verna May
Matley.

3. Ai)i)ellant's Condensed Statement oP Facts.
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4. Petition of Yerna May Matley, filed Novem-

ber 27th, 1940.

5. Trustee's Report on Exemption Claim of

Verna May Matley, filed December 16th, 1940.

6. 0])inion of Referee in Bankruptcy, filed June

1st, 1941.

7. Amended Appeal and Petition for Review.

8. Opinion and Decision of United States Dis-

trict Court, filed November 2r)th, 1941.

9. Notice of Appeal.

Respectfully submitted.

PAINTER, WITHERS &

EDWARDS,
By T. L. WITHERS,

Attorneys for Appellant.

Service, by co])y, of tlie fore^'oing- Statement of

Points Relied U])on by Appellant on Appeal, and

Designation of Parts of the Record Necessary on

Appeal now on file in the above entitled Court and

Cause, is hereby admitted, this 23rd day of Janu-

ary, 1941.

WM. KEARNEY and

ROBERT TAYLOR ADAMS,
Attoi'neys for Appellee.

Reserving all rights to object thereto.

[Endorsed]: Piled Jan. 26, 1942. Paul P.

O'Brien, Clerk.
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[Title of Circuit Court of Ajjpeals and Cause.]

APPELLEE'S DESIGNATION OF ADDI-
TIONAL PARTS OF THE RECORD TO BE
PRINTED.

A'erna May Matley, ap])ellee above named, hereby

designates as a portion of the record which she

thinks material and which should be ])rinted, that

paper entitled: ''Statement of Points Relied Upon
By Appellant on Apjieal"; said pa])er havino- been

filed in this case with the Clerk of the district court

for the District of Nevada on December 11, 1941

and appearing at page 47 of the original certified

typewritten record forwarded by said Clerk and

now on file with the Clerk of the above-entitled

court.

VERNA MAY MATLEY,
Appellee,

By WM. KEARNEY,
ROBERT TAYLOR ADAMS,

Her Attorneys.

[Endorsed]: Filed Jan. 29, 1942. Paul P.

O'Brien, Clerk.




